
 

IN THE INCOME TAX APPELLATE TRIBUNAL “A” BENCH KOLKATA 

आयकर अपीलीय अधीकरण, ᭠यायपीठ – “A” कोलकाता, 
 

BEFORE SHRI SANJAY GARG, JUDICIAL MEMBER 
 AND SHRI GIRISH AGRAWAL, ACCOUNTANT MEMBER  

 
 

 ITA No.530/Kol/2019 
Assessment Year: 2015-16 

 
Desun Healthcare & 
Research Institute Ltd. 
(PAN: AACCN0884A) 
8/1A/1, Keyatalla Road, 
Kolkata-700029.  

Vs. 
 

Deputy Commissioner of 
Income-tax, Circle-12(1), 
Kolkata.   

         (Appellant)                             (Respondent) 
 

 

Present for: 
Appellant by : Shri Manoj Kataruka, Advocate 
Respondent by  : Md. Ghayas Uddin, CIT, DR 
 
Date of Hearing   :    18.08.2022 
Date of Pronouncement  :    10.10.2022 

 
O R D E R 

 
PER GIRISH AGRAWAL, ACCOUNTANT MEMBER: 
 

This appeal by the assessee is arising out of the order of 

Commissioner of Income-tax(Appeals) – 4, Kolkata in appeal number 

74/CIT(A)-4/C-12(1)/17-18 dated 31.01.2019 against the assessment 

order passed under section 143(3) of the Income-tax Act, 1961 

(hereinafter referred to as the Act) by DCIT, Circle – 12(1), Kolkata, 

dated 21.12.2017. 

 
2. Grounds of appeal taken by the assessee are reproduced as under: 
 

“1. That on the facts and in the circumstances of the case the action of the Ld. 
ClT(A) to confirm the addition made by the AO. is without providing reasonable 
opportunity of being heard in violation of the principles of natural justice and 
therefore the order passed is bad in law.  

 
2. That on the facts and in the circumstances of the case the action of the Ld. 
CIT(A) to confirm the addition made by the AO. by passing an ex-parte order is 
without considering the submissions recorded in the statement of facts and in 
violation of the principles of natural justice without providing reasonable 
opportunity of being heard and therefore the order passed is arbitrary, 
excessive and illegal.  
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3. That without prejudice to the above grounds, the action of the Ld. ClT(A) to 
confirm the addition made by the AO. of Rs.9,27,33,249/- as bogus loan 
liabilities is contrary to the provisions of law and the addition is illegal.  

 
4. That without prejudice to the above grounds and on the facts and in the 
circumstances of the case and on the basis of admitted position by the AO. of 
the loan liability being of previous years the addition made by the A0 as 
confirmed by the Ld.CIT(A) of Rs.9,27,33,249/- as bogus liability of the year 
under dispute is erroneous and bad in law.  

 
5. That without prejudice to the above grounds, the action of the Ld. CIT(A) to 
confirm the addition made by the AO. of Rs.6,66,038/- on account of interest 
expenses in respect of the alleged bogus loan liability is contrary to the material 
evidences on record and the addition is arbitrary, excessive and illegal.  

 
6. That without prejudice to the above grounds, the action of the Ld. ClT(A) to 
confirm the addition made u/s 14A read with Rule 8D(2) by the AO. of 
Rs.9,87,573/- in the absence of any exempt income is against the settled 
principles of law and the addition made is therefore arbitrary, excessive and 
illegal.  

 
7. That without prejudice to the above grounds, the action of the Ld. CIT(A) to 
confirm the addition made by the A.O. RS.9,87,573/- u/s 14A while calculating 
of the book profit u/s 115JB is erroneous and bad in law.  

 
8. That without prejudice to the above grounds, the action of the Ld. CIT(A) to 
confirm the addition made by the A.O. of Rs.21,171 /- on account of loss on 
motor car is arbitrary, excessive and erroneous.  

 
9. That the order of the Ld. CIT(A) confirming the addition made by the A.O. is  
arbitrary, excessive and illegal.  

 
10.That the above grounds of appeal will be argued in details at the time of 
hearing and the appellant craves leaves to submit additional grounds of  appeal 
if any and or alter, vary, modify or rectify the statement of facts and grounds of 
appeal at or before the time of hearing.” 

 
3. Before us, Shri Manoj Kataruka, Advocate represented the 

assessee and Md. Ghayas Uddin, CIT(DR) represented the Department. 

 

4. In the course of hearing, Ld. Counsel for the assessee at the 

outset submitted that ground numbers 01, 02, 06, 07 and 08 are not 

pressed. Accordingly, these grounds are dismissed as not pressed. 

Further, ground number 09 and 10 are general in nature for 

adjudication and, therefore, these are also dismissed. 
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5. Before taking up the remaining three grounds, viz. ground 

number 03, 04 and 05, the facts of the case are that assessee is 

engaged in the business of running an advanced pathological 

laboratory. It filed its return of income on 28.09.2015 reporting total 

income of Rs.28,92,130/-. Assessment u/s. 143(3) of the Act was 

completed vide order dated 21.12.2017 on a total income of 

Rs.9,73,00,161/- by making additions/disallowances, inter alia, 

including disallowance of bogus loan liability of Rs.9,27,33,249/- and 

interest expenses of Rs.6,66,038/-.  In the course of assessment 

proceedings, Ld. AO show caused the assessee vide letter dated 

15.12.2017 to prove the identity, creditworthiness and genuineness of 

the loan creditors and also to explain as to why the loan liability should 

not be considered as bogus liability.  In respect of the  loan liability of 

Rs.9,27,33,249/- Ld. AO incorporated the details in a table in 

paragraph 4.2 of the impugned  order which is reproduced as under:  
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5.1. Assessee made the submission before the Ld. AO vide its letters 

dated 05.12.2017 and 21.11.2017 wherein it has stated that these 

unsecured loans are brought forward from the preceding years for 

which it submitted a tabulated detail and the same is reproduced as 

under:  
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5.2. However, Ld. AO proceeded to complete the assessment by 

treating these loan liabilities as bogus loan liabilities.  Ld. AO also made 

a pro-rata disallowance in respect of interest expenses in relation to the 

unsecured loans which were treated as bogus loan liability.  The pro-

rata disallowance of Rs.6,66,038/- was made out of the total interest 

expenses of Rs.6,97,038/- claimed in the P&L Account.  Aggrieved, 

assessee went in appeal before the Ld. CIT(A) wherein the additions 

were sustained. 

5.3. Before us, ld. Counsel for the assessee strongly submitted that all 

throughout the proceedings before the authorities below, assessee has 

claimed and demonstrated that the loan liability in respect of which 

addition has been made is not in respect of the current year, fact of 

which has been admitted by the Ld. AO himself in the assessment order 

wherein he has tabulated the details of unsecured loans by specifying 

the amounts for all the fifteen parties in two columns, (i) with the 

header “amount F.Y. 2013-14” and (ii) “amount F.Y. 2014-15”.  The 

total for both the columns is the same.  Ld. Counsel thus, submitted 

that addition made by the Ld. AO cannot be covered by the provisions of 

section 68 of the Act as the said section applies only in respect of the 

year when the liability is credited in the books of account of the 

assessee.  Since these are old liabilities which are carried forward from 

the earlier years and no money was received by the assessee from these 

parties in the year under consideration, he thus, submitted that Ld. AO 

in no circumstance can make the addition of preceding years’ liabilities  

in the current year and, therefore, the addition so made ought to be 

deleted.  

5.4. Ld. Counsel referred to the audited financial statement of the 

assessee including the Balance Sheet as on 31.03.2015 and pointed to 

the long term borrowings reported in the said Balance Sheet for the two 

years i.e. ‘as at 31.03.2014’ and ‘as at 31.03.2015’ which are identical 
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in amount. Ld. Counsel also placed on record audited financial 

statements of the assessee for the FYs 2010-11, 2011-12 and 2012-13 

to demonstrate that these unsecured loans have been received by the 

assessee in the preceding years and have continued at the same 

amount except for one party wherein the payment of Rs.2,63,080/- was 

made in the FY 2012-13. 

5.5. Ld. Counsel also placed on record the copy of assessment order 

passed u/s. 143(3) of the Act dated 30.08.2016 for AY 2014-15 in 

assessee’s own case and submitted that the closing balance of 

unsecured loans at  31.03.2014 standing at Rs.9,27,33,249/- has been 

subjected to the assessment and has been accepted by the department 

when the assessment for AY 2014-15 was completed u/s. 143(3) of the 

Act by Ld. DCIT, Circle-12(1), Kolkata.  He thus, pointed that the 

closing balance as at 31.03.2014 is the opening balance for the year 

under consideration and remained at the same amount as the closing 

balance as at 31.03.2015, there being no change/movement, therefore, 

no addition is called for in respect of this amount which has already 

been subjected to scrutiny assessment. 

5.6. To buttress his submission, Ld. Counsel placed reliance on the  

decision of Coordinate bench of ITAT, Kolkata in the case of M/s. Green 

Star Corporation Vs. ACIT in ITA No. 2463/Kol/2017 dated 09.04.2021 

wherein similar issue was dealt in. 

5.7. He also referred to the decision of Hon’ble High Court of Bombay 

in the case of Ivan Singh Vs. ACIT (2020) 422 ITR 129 (Bom.) wherein 

the substantial question of law before the Hon’ble Court was “On the 

facts and in the circumstances of the case and in law, whether the 

Tribunal was right in sustaining the additions made of old outstanding 

sundry credit balances amounting to Rs.62,24,163 under s. 68 of the 

said Act?”  While answering the substantial question of law, Hon’ble 

Court made a reference to the definition of expression “previous year” as 
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defined u/s. 3 of the Act according to which “it means the financial year 

immediately preceding the assessment year.” While considering the 

provisions of section 68 of the Act, Hon’ble Court observed that “from 

the plain reading of provisions of sec. 68 of the Act, it does appear that 

where any sum is found to be credited in the books of account 

maintained for any previous year and there is no proper explanation for 

such credit, the sum so credited can be charged to the income tax as the 

income of the assessee of ‘that previous year’”. Hon’ble Court thus, 

noted that in the said case, the material on record indicated that the AO 

had relied on the credits for the FY 2006-07. However, the sum so 

credited in terms of such credit is sought to be brought to tax as the 

income of the assessee for the AY 2009-10 which means for the 

previous year 2008-09 in terms of definition u/s. 3 of the Act.  Before 

answering the substantial question of law in favour of the assessee, 

Hon’ble High Court placed reliance on the decision of Hon’ble Supreme 

Court in the case of Bhor Industries Ltd. Vs. CIT, AIR 1961 SC 1100 

wherein in the context of provisions of the Merged Status (Taxation 

Concessions) Order (1949), the Hon’ble Supreme Court has interpreted 

the expression “any previous year” to mean as not referring to all the 

previous years but, the previous year in relation to assessment year 

concerned.  Accordingly, the Hon’ble High Court based on the aforesaid 

observation and noting, answered the substantial question of law in 

favour of the assessee and against the respondent/revenue. 

 

5.8.  In respect of separate disallowance of interest expenses, ld. 

Counsel submitted that this is a consequential effect arising out the 

treatment of unsecured loans as bogus liability by the Ld. AO and once 

the addition made in respect of unsecured loans is held in favour of the 

assessee, its consequential effect will also get deleted in respect of pro-

rata disallowance of interest expenses.  
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5.9. Per contra,  Ld. CIT, DR submitted that assessee has not filed 

confirmation letters in respect of these loans and has not produced the 

Directors/concerned persons from the investors and hence could not 

prove the essential requirements of identity, creditworthiness and 

genuineness of the transaction and, therefore, a direction may be given 

to get these verified and proved by the assessee before the ld. AO.  

 

6. We have heard the rival contentions and perused the material 

available on record.  We have also given thoughtful consideration to the 

judicial precedent referred before us in the case of Ivan Singh (supra).  

Admittedly, it is an undisputed fact that the loan liability in respect of 

unsecured loans totaling to Rs.9,27,33,249/- for fifteen loan creditors is 

outstanding for past several years and there was no money which was 

received by the assessee from these parties during the year under 

consideration. From the perusal of the order of ld. AO, more particularly 

paragraph 4.2 (reproduced above), we find that ld. AO has noted that all 

these loan creditors are brought forward unsecured loans from the 

preceding years. It is also an undisputed fact that assessment of the 

assessee for the immediately preceding year i.e. AY 2014-15 has been 

completed u/s. 143(3) of the Act and these unsecured loans had been 

subjected to the said assessment proceeding. Also, by referring to the 

financial statements placed on record by the assessee for FY 2010-11, 

we note that the balance of all these parties have continued at the same 

figure except for one, for which a payment of for Rs.2,63,080/- was 

made in FY 2012-13. Ld. AO has treated these unsecured loans as 

bogus loan liability by observing that these parties did not appear 

before him and their identity, creditworthiness and genuineness of the 

transactions were not established by the assessee.  We also note that ld. 

AO had issued summons u/s. 131 of the Act to these parties asking 

them to appear before him, in response to which, certain parties 

appeared and their statements were taken on oath. By placing his 
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reliance on the statements recorded against the summons issued u/s. 

131 of the Act, ld. AO proceeded to treat these unsecured loans as 

bogus loans liability and made the addition. 

 

6.1.  In the present set of facts, we note that no money has been 

received by the assessee from these loan creditors during the year 

under consideration.  All these unsecured loans have been brought 

forward from the preceding year i.e. AY 2014-15 which has been 

subjected to scrutiny assessment u/s. 143(3) of the Act.  The closing 

balance of all these unsecured loans in AY 2014-15 are the opening 

balance of AY 2015-16 and have remained same as closing balance also 

for the same year.   

 

6.2. From the perusal of decision of Hon’ble Bombay High Court in the 

case of Ivan Sing (supra), we observe that Hon’ble Court noted in para 

12 about the main ingredients in section 68 of the Act which provides 

that the sum so credited in the books and which is not sufficiently 

explained, may be charged to tax as income of the assessee of “that 

previous year”. We find that in the present factual matrix of the case, 

the said decision of Hon’ble High Court of Bombay fully supports the 

contentions made by the Ld. Counsel of the assessee. Therefore drawing 

force from the said decision and considering the undisputed factual 

matrix of the case, we hold that assessee is justified in submitting that 

the addition so made by the Ld. AO in respect of old loan liabilities is 

not permissible.  Accordingly, ground nos. 3 and 4 taken by the 

assessee are allowed.   

 

6.3. Since the addition made by the ld. AO in respect of unsecured 

loans by treating it as bogus loan liability has been deleted vide ground 

nos. 3 and 4 dealt in above, the consequential pro-rata disallowance 

made by the Ld. AO in respect of interest expenses is also directed to be 
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deleted and the ground no. 5 taken by the assessee in this respect is 

allowed. Accordingly, appeal of the assessee is partly allowed.  

 

7. In the result, appeal of the assessee is partly allowed. 

 

 Order is pronounced in the open court on  10th October, 2022 

 

Sd/-        Sd/- 

(SANJAY GARG)                                                     (GIRISH AGRAWAL) 
JUDICIAL MEMBER                                               ACCOUNTANT MEMBER 

Dated:  10.10.2022 
 
JD, Sr. P.S.   
 
Copy to:   

1. The Appellant:  
2. The Respondent:. 
3. The CIT(A)-4, Kolkata. 
4. The CIT        .Kolkata 
5. The DR, ITAT, Kolkata Bench, Kolkata 
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